Johnson v. California, No. 03-636 (2005)

Johnson v. California

Argued November 2, 2004

Decided February 23, 2005

CERTIORARI TO THE UNITED STATES COURT

OF APPEALS FOR THE NINTH CIRCUIT

     O'CONNOR, J., delivered the opinion of the Court, in which KENNEDY, SOUTER, GINSBURG, and BREYER, JJ., joined. GINSBURG, J., filed a concurring opinion in which SOUTER and BREYER, JJ., joined.  STEVENS, J., filed a dissenting opinion.  THOMAS, J., filed a dissenting opinion, in which SCALIA, J., joined. REHNQUIST, C.J., took no part in the decision of the case.

     JUSTICE O'CONNOR delivered the opinion of the Court.

     The California Department of Corrections (CDC) has an unwritten policy of racially segregating prisoners in double cells

in reception centers for up to 60 days each time they enter a new correctional facility.  We consider whether strict scrutiny is the

proper standard of review for an equal protection challenge to that policy.

I

A

     CDC institutions house all new male inmates and all male inmates transferred from other state facilities in reception

centers for up to 60 days upon their arrival. During that time, prison officials evaluate the inmates to determine their ultimate

placement. Double-cell assignments in the reception centers are based on a number of factors, predominantly race.  In fact, the

CDC has admitted that the chances of an inmate being assigned a cellmate of another race are "‘[p]retty close'" to zero percent.

. . .   The CDC further subdivides prisoners within each racial group. Thus, Japanese-Americans are housed separately from Chinese-Americans,  and Northern California Hispanics are separated from Southern California Hispanics.

     The CDC's asserted rationale for this practice is that it is necessary to prevent violence caused by racial gangs. . . .  It cites 

numerous incidents of racial violence in CDC facilities and identifies  five major prison gangs in the State. . . . The CDC also notes that  prison gang culture is violent and murderous. . . .  An associate  warden testified that if race were not considered in making initial  housing assignments, she is certain there would be racial conflict in the cells and in the yard. . . . Other prison officials also expressed their belief that violence and conflict would result if prisoners were not segregated. . . .  The CDC claims that it must therefore segregate all inmates while it determines whether they pose a danger to others. . 

. . 

     With the exception of the double cells in reception areas, the rest of the state prison facilities -- dining areas, yards,

and cells -- are fully integrated.  After the initial 60-day period, prisoners are allowed to choose their own cellmates.  The

CDC usually grants inmate requests to be housed together unless there are security reasons for denying them.

B

     Garrison Johnson is an African-American inmate in the custody of the CDC.  He has been incarcerated since 1987, and during that time has been housed at a number of California prison facilities. Upon his arrival at Folsom prison in 1987 and each time he was transferred to a new facility thereafter, Johnson was double-celled with another African-American inmate. . . .

     Johnson filed a complaint pro se in the United States District Court for the Central District of California on February

24, 1995, alleging that the CDC's reception center housing policy violated his right to equal protection under the Fourteenth

Amendment by assigning him cellmates on the basis of his race. . . .

*
*
*

II

A

     We have held that "all racial classifications [imposed by government] . . . must be analyzed by a reviewing court under

strict scrutiny." . . .  Under strict scrutiny, the government has the burden of proving that racial classifications "are narrowly 

tailored measures that further compelling governmental interests." . . .  We have insisted on strict scrutiny in every context, even for so-called "benign" racial classifications, such as race-conscious university admissions policies, . . . race-based preferences in government contracts, . . .  and race-based districting intended to improve minority representation. . . .

     The reasons for strict scrutiny are familiar.  Racial classifications raise special fears that they are motivated by an

invidious purpose.  Thus, we have admonished time and again that  absent searching judicial inquiry into the justification for

such race-based measures, there is simply no way of determining .. . what classifications are in fact motivated by illegitimate

notions of racial inferiority or simple racial politics.

. . .  We therefore apply strict scrutiny to all racial classifications to "‘smoke out' illegitimate uses of race by assuring that [government] is pursuing a goal important enough to warrant use of a highly suspect tool." . . . 

     The CDC claims that its policy should be exempt from our categorical rule because it is "neutral" -- that is, it "neither

benefits nor burdens one group or individual more than any other group or individual." . . .  In other words, strict scrutiny should not apply, because all prisoners are "equally" segregated.  The CDC's argument ignores our repeated command that "racial classifications receive close scrutiny even when they may be said to burden or benefit the races equally."  Indeed we rejected the notion that separate can ever be equal -- or "neutral" -- 50 years ago in Brown v.Board of Education, 347 U.S. 483 (1954), and we refuse to resurrect it today. . . .

     We have previously applied a heightened standard of review in evaluating racial segregation in prisons. . . .

*
*
*

     The need for strict scrutiny is no less important here, where prison officials cite racial violence as the reason for their

policy.  As we have recognized in the past, racial classifications "threaten to stigmatize individuals by reason of their membership in a racial group and to incite racial hostility." . . .  Indeed, by insisting that inmates be housed only with other inmates of the same race, it is possible that prison officials will breed further hostility among prisoners and reinforce racial and ethnic divisions.  By perpetuating the notion that race matters most, racial segregation of inmates "may exacerbate the very patterns of [violence that it is] said to counteract."

     The CDC's policy is unwritten.  Although California claimed at oral argument that two other States follow a similar policy,

this assertion was unsubstantiated, and we are unable to confirm or deny its accuracy.{2}  Virtually all other States and the Federal Government manage their prison systems without reliance on racial segregation. . . 

*
*
*

     Because the CDC's policy is an express racial classification, it is "immediately suspect." . . .  We therefore hold that the Court 

of Appeals erred when it failed to apply strict scrutiny to the CDC's policy and to require the CDC to demonstrate that its policy is 

narrowly tailored to serve a compelling state interest.

     The CDC invites us to make an exception to the rule that strict scrutiny applies to all racial classifications, and instead

to apply the deferential standard of review articulated in Turner v. Safley, 482 U.S. 78 (1987), because its segregation policy

applies only in the prison context.  We decline the invitation. In Turner, we considered a claim by Missouri prisoners that

regulations restricting inmate marriages and inmate-to-inmate correspondence were unconstitutional. . . .  We rejected the

prisoners' argument that the regulations should be subject to strict scrutiny, asking instead whether the regulation that

burdened the prisoners' fundamental rights was "reasonably related" to "legitimate penological interests." . . .

     We have never applied Turner to racial classifications. . . .
*
*
*

     The right not to be discriminated against based on one's race is not susceptible to the logic of Turner.  It is not a right that

need necessarily be compromised for the sake of proper prison administration.  On the contrary, compliance with the Fourteenth

Amendment's ban on racial discrimination is not only consistent with proper prison administration, but also bolsters the

legitimacy of the entire criminal Justice system.  Race discrimination is "especially pernicious in the administration of

justice." . . .  And public respect for our system of justice is undermined when the system discriminates based on race. . . .

When government officials are permitted to use race as a proxy for gang membership and violence without demonstrating a compelling government interest and proving that their means are narrowly tailored, society as a whole suffers.  For similar reasons, we have not used Turner to evaluate Eighth Amendment claims of cruel and unusual punishment in prison.  We judge violations of that Amendment under the "deliberate indifference" standard, rather than Turner's "reasonably related" standard. . . .  This is because the integrity of the criminal justice system depends on full compliance with the Eighth Amendment. . . .

     In the prison context, when the government's power is at its apex, we think that searching judicial review of racial

classifications is necessary to guard against invidious discrimination. . . . 

*
*
*

     JUSTICE THOMAS would subject race-based policies in prisons to Turner's deferential standard of review because, in his view, judgments about whether race-based policies are necessary "are better left in the first instance to the officials who run our Nation's prisons." . . .  But Turner is too lenient a standard to ferret out invidious uses of race.  Turner requires only that the 

policy be "reasonably related" to "legitimate penological interests." Turner would allow prison officials to use race-based policies even when there are race-neutral means to accomplish the same goal, and even when the race-based policy does not in practice advance that goal. . . .

*
*
*

Indeed, under JUSTICE THOMAS' view, there is no obvious limit to permissible segregation in prisons. It is not readily apparent why, if segregation in reception centers is justified, segregation in the dining halls, yards, and general housing areas is not also permissible.  Any of these areas could be the potential site of racial violence.  If JUSTICE THOMAS' approach were to carry the day, even [a] blanket segregation policy . . .  might stand a chance of survival if prison officials simply asserted that it was necessary to prison management.  We therefore reject the Turner standard for racial classifications in prisons because it would make rank discrimination too easy to defend.

     The CDC protests that strict scrutiny will handcuff prison administrators and render them unable to address legitimate

problems of race-based violence in prisons. . . .  Not so.  Strict scrutiny is not "strict in theory, but fatal in fact." . . .  Strict 

scrutiny does not preclude the ability of prison officials to address the compelling interest in prison safety.  Prison administrators, however, will have to demonstrate that any race-based policies are narrowly tailored to that end. . . . 

     The fact that strict scrutiny applies "says nothing about the ultimate validity of any particular law; that determination is the

job of the court applying strict scrutiny." . . .  At this juncture, no such determination has been made. On remand, the CDC will have the burden of demonstrating that its policy is narrowly tailored with regard to new inmates as well as transferees.  Prisons are dangerous places, and the special circumstances they present may justify racial classifications in some contexts.  Such circumstances can be considered in applying strict scrutiny, which is designed to take relevant differences into account.

III

     We do not decide whether the CDC's policy violates the Equal Protection Clause.  We hold only that strict scrutiny is the

proper standard of review and remand the case to allow the Court of Appeals for the Ninth Circuit or the District Court to apply it

in the first instance. . . . 

     It is so ordered.

     JUSTICE GINSBURG, with whom JUSTICE SOUTER and JUSTICE BREYER

join, concurring.

. . .  I write separately to express again my conviction that the same standard of review ought not control judicial

inspection of every official race classification. . . . Actions designed to burden groups long denied full citizenship

stature are not sensibly ranked with measures taken to hasten the day when entrenched discrimination and its aftereffects have been extirpated.

*
*
*

     JUSTICE STEVENS, dissenting.

     In my judgment, a state policy of segregating prisoners by race during the first 60 days of their incarceration, as well as

the first 60 days after their transfer from one facility to another, violates the Equal Protection Clause of the Fourteenth

Amendment. . . . 

     JUSTICE THOMAS, with whom JUSTICE SCALIA joins, dissenting.

     The questions presented in this case require us to resolve two conflicting lines of precedent.  On the one hand, as the Court

stresses, this Court has said that "‘all racial classifications reviewable under the Equal Protection Clause must be strictly

scrutinized.'"  Gratz v. Bollinger, 539 U.S. 244, 270 (2003). . . .On the other, this Court has no less categorically said that the 

[relaxed] standard of review we adopted in Turner [v. Safley,. . .1987),] applies to all circumstances in which the needs of prison administration implicate constitutional rights." . . .

     Emphasizing the former line of cases, the majority resolves the conflict in favor of strict scrutiny.  I disagree.  The

Constitution has always demanded less within the prison walls. Time and again, even when faced with constitutional rights no less "fundamental" than the right to be free from state-sponsored racial discrimination, we have deferred to the reasonable

judgments of officials experienced in running this Nation's prisons.  There is good reason for such deference in this case. . . .
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