California Supreme Court

March 5, 2009

Oral Argument: Karen L. Strauss et al. v. Mark B. Horton…
[1:43]Shannon Minter:  May it please the court: Shannon Minter on behalf of the Strauss petitioners. This court’s decision in the Marriage Case is a resounding and eloquent affirmation of our constitution’s foundational guarantee of equal citizenship. It is today’s case that will determine whether future generations of Californians can continue to count on that guarantee.

Chief Justice Ronald M. George: Well, let me ask you this as a threshold question…. The United States and the California supreme courts over the years have recognized a right to marry, a constitutional right to marry, and, of course, the effect of this court’s decision in the Marriage Cases was to extend that to same sex couples. Now, there were many things that were held in that particular ruling, including the application of the suspect classification to sexual orientation, submitting that to strict scrutiny and so forth and of the course the nomenclature, the terminology, marriage.  [2:56]

You and the other petitioners seem to take the position in order to buttress your argument that this is in fact impermissible revision, impermissible because it was not placed on the ballot by the legislature, instead by the initiative process. You seem to take that position on the premise that all or most of the holdings, including those protections that I just described, were superseded by Proposition 8.  Now that, I suppose that puts you in a somewhat ironic or maybe  even contradictory  position because to the extent that Proposition 8 is to be construed narrowly, perhaps changing only terminology -- the name – of the institution and not doing anything with regard to these other rights  your argument that this was a wholesale revision [3:58]as opposed to an amendment is weakened. So how do you deal with that seeming dichotomy?....

[7:21]Q.: What about the other rights though that go beyond the mere designation. In answering that, what significance, if any, do you put to the rebuttal argument in the ballot materials against Proposition 8 which stated your yes vote on Proposition 8 means that only marriage between a man and a woman will be valid or recognized in California but Prop 8 will not… take away any other rights or benefits of gay couples. Is there any significance to that in the context of the legal issues that we are faced with today.

Minter: There are certainly practical significance for same sex couples. In terms of the constitutional question before the court: no…. 

[9:32]Q.: Based on our past jurisprudence why…why that that is a revision of the constitution. How do you define a revision?

Minter: What Proposition 8 accomplishes…is to establish a constitutional principle that a majority can take away a fundamental right only from the members of a group defined by a suspect classification, that is only from the members of group that has suffered a history discrimination based on a characteristic that has absolutely no relevance to their ability to participate in society.

Justice Joyce L. Kennard: Has this court previously spoken to what constitutes a revision and if so would you tell us what the principle seems to be?

Minter: Yes.[10:22]…. An amendment has to be consistent --a measure that is consistent with the existing purposes, principles, structure of our constitution.  A revision is a measure that substantially changes the existing purposes—

Q.: And would you connect your argument to that rule or that principle?[11:01]

Minter: Yes. Proposition 8 changes the basic nature of our government from one in which majorities are prohibited from infringing on the rights of minorities—

Joyce L. Kennard: In making this argument I presume you are relying on the two part test that this court has established in determining whether a particular initiative is an amendment or a revision….[number of words is the first test]. …[12:37] Let’s deal with the qualitative part of the revision test.   What is the test that this court…has established….?

A.: The court looks at whether a measure changes the structure of the constitution or the basic framework of our government and that is exactly what Proposition 8 does. Our government is based on the principle not  just of majority rule but equally so on the limit that majority must always respect minority rights….

[22:51] Raymond Marshall….

[31:06]Q.: Let me ask you this. It seems that what your argument really boils down to is a practical but perhaps more political than legal matter, is this, to put it in plain words, that it is just too easy to amend the California Constitution…. California’s constitution – unlike some of the other states --  is set up in a way that does not do what other states do. It does not require a super majoritarian vote of the electorate. It does not put certain rights—inalienable rights –  off limits to amendment by initiative….Maybe the solution has to be a political one…..

[33:04]Raymond Marshall: No. Amici’s argument is not one which is political. Amici’s argument is one which is legal and valid within the constitution. Mr. Minter spoke about the analysis of amendment versus revision. Revision is within the constitution article 18.  When you look to the constitution, and you look to the cases starting with Legislature v. Eu, the analysis is that if it outside the parameters, if it is a fundamental restructuring, if its going change the laws in a fundamental way, and the branches of the government in a fundamental way, that itself is a revision, that is not an amendment—

Joyce L. Kennard: Well, labeling it as resulting in a fundamental change of the law. That’s a very broad way of putting it can you make a more detailed argument.

Raymond Marshall: Yes. There is nothing more fundamental than the equal protection doctrine….

[36:20] Michael Maroko

Q.: Mr. Maroko before you even start I would like to pick up the discussion we were having with Mr. Marshall...

Michael Maroko:.... [37:33] Amendment is a word that is defined in the body of law, starting with Livermore in 1894 going through Eu and Ravens and the amendment as defined over and over again by this court was that it improves the body of law….

Q.: Do you think the court in Frierson 
thought that the initiative had improved the law that they had set out?

Maroko: The court in Frierson specifically pointed out…with reference to cruel and unusual punishment… that that issue was unique because what is cruel and unusual in 1979…may not be cruel and unusual in 1959 or 1969….

[44:37]Q.: For purposes of oral argument when this court, as it has to, looks back on previous decisions that have dealt with the issue amendment versus revision,   can you cite one case from our previous decisions that supports your view that you have just articulated to the court that what the people did in Prop 8 is invalid. And I want you to consider your response in light of a number of decisions by this court where the court has limited the civil rights or fundamental rights of an unpopular group and upheld the validity of a particular initiative doing just that.

Maroko: Yes, your honor, the only other case that I found that has – that targets a minority group and deprives them of certain rights is Mulkey v. Reitman,
 which is the Prop Fourteen case it wasn’t decided on revision versus amendment, it was decided on Prop 14…. 

[46:59]Justice Kathryn Mickle Werdegar: Let me take you back to Proposition 14 where you were telling us that there was a case where the rights of a group were taken away.  Never was the question presented in that case -- I think you were going to tell us, whether it was a revision or an amendment…has there ever been a case before  where the rights of a distinct minority have been taken away by  amendment to the constitution?

Maroko: I couldn’t find one, your honor.

Werdegar: The answer is no. And this takes me back to the meaning of revision versus amendment.  It has been said from the bench that all our cases have spoken about revision being an altering of the basic structure of government. Those are the cases that have been presented to the court.   Has the court ever held that a revision not only is an altering of the basic structure of government but must be? Have we ever held that as opposed to having cases where that was the concern?...

Maroko: The case of Raven held that, but that wasn’t a case directly directed to a suspect class….

Werdegar:…so my point is…that this is a unique case.

Maroko: Yes!

Werdegar: This court has never had the opportunity to look at-- not a structural revision…but to look at it from a different slant or a different lens that this is a initiative that has altered fundamental rights and that in itself could be a revision without tying it to the structure of government.

Maroko: I agree your honor. And that’s—the position we are advocating is a very narrow rule. The rule we would advocate is that any initiative by amendment that tends to alter a fundamental right to just one--a suspect class—it can be very narrow—

Q.:.. Is there any case in the ten or so cases that deal with this issue precludes what you’re arguing?

Maroko: No….

[53:15: Corrigan]

[1:51:05] Kenneth Starr: Thank you, Mr. Chief Justice and may it please the court...

Joyce L. Kennard: So from your standpoint as has been articulated by the bench earlier, the attorney general points to one inalienable right, the right to marry…. the people too have an inalienable right…. What does the word inalienable mean…?

Starr: It cannot be taken away except with the appropriate process….the right of the people is inalienable to control their constitution through the amendment process…since 1911….

Q.: I think that’s true, I don’t think it’s in dispute…. Why is this not a revision…?

A.: …Very important rights have been taken away….

[1:55:50]Q.: Let me put your theory to this test…. Let’s just say there was a very specific amendment that deleted the right of free speech from article one of the constitution, period. Nothing to do with governmental structure. Is that something, that because it doesn’t deal with government structure, you feel could be accomplished by way of amendment or is this such that a revision is required?

Starr: Well, first of all, it would, of course, be dead on arrival under the federal constitution.

Q.: Right. A lot of things would. But we’re just of course confined here to the state constitution.

Starr:  But the hypothetical does in--

Q.:  Well, it wouldn’t be dead, what would happen is, arguably, it would be dead under state jurisprudence but there would be protections extended under federal constitutional law that would take care of it. But there is nothing in the federal constitution, I would posit, that requires a state to have in its own constitution a first amendment equivalent.

[1:57:02]Starr:  Quite true, but because—again I don’t mean to quibble with a hypothetical and I will treat it—but because of incorporation we all enjoy as citizens of this state, but also we’re citizens of the United States, so we do enjoy protected rights to free speech.  Even there, while it is unthinkable, and that is one of the wonderful things about the amendment process and the initiative process, most don’t make it through. That would not get—but let me deal with the hypothetical—

Q.: But counsel, don’t we start with the proposition that the people of California cannot change the California constitution in a way that violates the US Constitution?

A.:  Absolutely, that’s my fail safe point, but it’s not-- in terms of this specific issue, of is it an amendment, is it a revision and is there a limit on the power of amendment? No. Our theory and our submission is reading this court’s jurisprudence, accepting the propositions that have been advanced including that by Justice Mosk in his remarkable concurring opinion in the death penalty case, saying this is macabre, what the people have done is macabre, it is callous, it is unenlightened, but they have the power to do it. So my answer is that the people do have the raw power…[1:58:20]

[2:02:13]Q.: So, the right to marriage, the right to free speech, whatever, that can be removed by the simple amendment process?

Starr: As long as it is clear to the people what they are voting on…. 
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